
FAMILY AND MEDICAL LEAVE

You are subject to the requirements of the Family and Medical Leave Act (FMLA) and the New Jersey Family Leave Act (NJFLA) if you have 50 or more employees on payroll for 20 or more calendar workweeks (which do not need to be consecutive) in either the current or preceding calendar year.  As outlined in the policy below, note that employees additionally have to meet certain eligibility requirements, which are different for FMLA and NJFLA.  If you have any question respecting whether these laws apply to your business, consult with MEA or legal counsel.  

This policy refers to an employee’s “spouse.” The definition of “spouse” must include marriages that are legal in the state where they were performed – for instance, in addition to New Jersey, marriage of same-sex spouses is legal in Delaware, Maryland and New York.  Furthermore, under New Jersey law, employers who provide benefits related to an employee’s spouse, must provide the same benefits related to an employee’s domestic partners or civil union partners registered under applicable state law (such as New Jersey). In addition to New Jersey, domestic partnerships also exist under Maryland law, while New Jersey is the only state in the Northeast whose laws provide for civil unions. 
General Provisions

[COMPANY] provides leave according to both the federal Family and Medical Leave Act (FMLA) and the New Jersey Family Leave Act (NJFLA), which provide unpaid, job-protected leave to eligible employees in certain circumstances. While on FMLA or NJFLA leave, [COMPANY] will maintain your group health insurance coverage at the same level and under the same circumstances as when you were actively working. Upon your return from FMLA or NJFLA leave, you have the right to be restored to the same job or an equivalent position, subject to any terms, limitations or exceptions provided by law.

FMLA and NJFLA leave is unpaid.  You [may/will be required to] use any accrued and unused [vacation/PTO/sick days] during FMLA or NJFLA leave, which will run concurrently with your leave and will not extend the amount of leave you are entitled to under FMLA.

While on FMLA or NJFLA leave, you may be entitled to receive paid benefits under the New Jersey Family Leave Insurance law, provided you meet other eligibility requirements. Further information about these benefits is provided below. 

Employee Eligibility

To be eligible for FMLA leave, you must: (1) have worked for [COMPANY] for at least 12 months (need not be consecutive); (2) worked at least 1,250 hours in the last 12 months; and (3) be employed at a work site that has 50 or more employees within 75 miles. 

To be eligible for NJFLA leave, you must: (1) have worked for [COMPANY] for at least 12 months (need not be consecutive); and (2) worked at least 1,000 hours in the last 12 months. 

If you have any questions about your eligibility for FMLA or NJFLA leave, please contact [NAME/DEPARTMENT].

Leave Entitlement and Length of Leave; FMLA and NJFLA

Employers may select one of four methods for measuring the 12-month FMLA and the 24-month NJFLA leave period.  Be aware however, that by selecting the “calendar year” method, an employee would be entitled to, for example, 12 weeks of FMLA leave ending, for example, on December 31, and that same employee would be entitled to an additional 12 weeks of FMLA leave commencing on January 1. (Note: this option does not apply to leave is taken for military caregiver leave.  In that case, the 12-month leave period begins on the first day of FMLA leave and ends 12 months after that date). Similar considerations apply when selecting the method of measuring the 24-month NJFLA period. If you have any question respecting which method of measuring the 12 or 24-month leave period is most appropriate for you, consult with MEA or legal counsel.  Your methods of measuring FMLA and NJFLA should be consistent to prevent overlapping entitlement periods.
Eligible employees may be entitled to up to 12 weeks of unpaid FMLA leave in a 12-month period, [defined by the calendar year [or fiscal year]/measured from an employee's anniversary date of hire/measured forward from the date of employee's first FMLA leave /using a "rolling" method measured backward from the date you use any FMLA leave] for any of the following reasons:

· The birth of a son or daughter and in order to care for such son or daughter (leave to be completed within one year of the child's birth); 

· The placement of a son or daughter with you for adoption or foster care and in order to care for the newly placed son or daughter (leave to be completed within one year of the child's placement);

· To care for a spouse, son, daughter or parent with a serious health condition;

· To care for your own serious health condition, which renders you unable to perform any of the essential functions of your position; or

· A qualifying exigency of a spouse, son, daughter or parent who is a military member on covered active duty or called to covered active duty status (or has been notified of an impending call or order to covered active duty). 

Like the FMLA, NJFLA provides up to 12 weeks of leave in connection with the birth or adoption of a child or a serious health condition of a parent, child or spouse.  Unlike the FMLA, the 12 weeks of NJFLA leave entitlement is measured by a 24-month period [defined by the calendar year [or fiscal year] measure from [YEAR]/measured from an employee's anniversary date of hire/measured forward from the date of employee's first NJFLA leave /using a "rolling" method measured backward from the date you use any NJFLA leave]. 
When an employee takes leave covered by both the FMLA and the NJFLA, the leave simultaneously counts against the employee's entitlement under both FMLA and NJFLA.

Military Caregiver Leave 

Eligible employees may be entitled to up to 26 weeks of unpaid FMLA leave in a single 12-month period, beginning on the first day that you take FMLA leave, to care for a spouse, son, daughter or next of kin who:

· Is a covered service member; and 

· Who has a serious injury or illness related to active duty service.

For the purposes of FMLA Military Caregiver Leave, “covered service member” means:

· A current member of the Armed Forces (including the National Guard or Reserves) who, for a serious injury or illness, is: undergoing medical treatment, recuperation or therapy; otherwise in outpatient status; or otherwise on the temporary disability retired list; or

· A veteran who was a member of the Armed Forces (including the National Guard or Reserves) at any time during the five years before the eligible employee begins military caregiver leave and who is undergoing medical treatment, recuperation or therapy for a serious injury or illness.

For the purposes of FMLA Military Caregiver Leave, “serious injury or illness” means:

· For a current service member, an injury or illness: that was incurred in the line of duty on active duty or existed before the service member's active duty and was aggravated by service in the line of duty on active duty; and that may render the service member medically unfit to perform the duties of the service member's office, grade, rank or rating.

· For veterans, an injury or illness: that was incurred in the line of duty on active duty or existed before the member's active duty and was aggravated by service in the line of duty on active duty; and manifested before or after the member became a veteran.

Leave When Both Spouses Employed by Company
Spouses who are both employed by [COMPANY] and eligible for FMLA leave may be limited to a combined total of 12 weeks of leave during the 12-month period if leave is requested: 

· For the birth of a son or daughter and in order to care for such son or daughter; 

· For the placement of a son or daughter with the employee for adoption or foster care and in order to care for the newly placed son or daughter; or

· To care for an employee's parent with a serious health condition.

Spouses who are both employed by [COMPANY] and eligible for FMLA leave may be limited to a combined total of 26 weeks in a single 12-month period if the leave is either for:

· Military caregiver leave; or

· A combination of military caregiver leave and leave for other FMLA-qualifying reasons.

Employee Notice Obligations 

You must give [COMPANY] at least 30 days' prior written notice of leave you believe may qualify for FMLA or NJFLA. If this is not possible, you must provide notice as soon as practicable. Failure to provide such notice may delay your entitlement to FMLA or NJFLA leave, depending on the facts and circumstances. 

If the reason for leave is medical treatment or a series of treatments, or if you are taking military caregiver leave, you must first consult [NAME/POSITION] to determine whether your leave can be scheduled so that it suits the needs of both you and the Company.

Where the need for leave is not foreseeable, you are expected to notify [COMPANY] within one to two business days of learning of your need for leave, except in extraordinary circumstances. 

When providing notice of leave, you should use Company’s FMLA/NJFLA request form which is available at [LOCATION] [and/or] from the [NAME/DEPARTMENT]. 

Medical Certification 

FMLA requires that employers provide employees with certain notices, such as Notice of FMLA Eligibility, Rights and Responsibilities and Notice Designating Leave as FMLA Qualifying.  Form notices can be obtained from MEA.  We also encourage you to use MEA’s medical certification forms, which are provided to employees in conjunction with its Notice of FMLA Eligibility, Rights and Responsibilities.  FMLA forms may be used for both FMLA and NJFLA leave requests.

If you are requesting leave because of your own or a covered family member’s serious health condition, you may be required to provide Company with a medical certification supporting your need for leave. Once you provide Company with notice of your need for leave, we will provide you with an FMLA (and NJFLA, if applicable) Notice of Eligibility, Rights and Responsibilities, which may include a medical certification form to be filled out by your healthcare provider. You will be required to return the medical certification form 15 days after your request for leave. Failure to provide requested medical certification in a timely manner may result in denial of FMLA or NJFLA leave until appropriate medical certification is provided.

If the medical certification is insufficient, [COMPANY] may, at its expense, require that you be examined by a healthcare provider of Company’s choice.  If the second opinion conflicts with your original medical certification, [COMPANY] may, at its expense, require a third medical examination by a healthcare provider mutually agreed upon by you and the Company. This third medical examination will constitute a final and binding determination respecting your need for FMLA or NJFLA leave. Under certain circumstances, [COMPANY] may require subsequent medical recertification.

[COMPANY] also reserves the right to require certification from a covered military member's healthcare provider in connection with employee’s request for military caregiver leave.

Benefits During Leave

During FMLA or NJFLA leave, [COMPANY] will maintain your health benefits.  

If paid leave is substituted for unpaid FMLA or NJFLA leave, [COMPANY] will deduct your portion of the health plan premium in accordance with its usual payroll procedures.  If your leave is unpaid you must pay your portion of the premium by [DESCRIBE PAYMENT METHOD]. [COMPANY] reserves the right to terminate your healthcare coverage if your premium payment is more than 30 days late.  If your payment is more than 15 days late, we will notify you in writing.

If you do not to return to work for at least 30 calendar days at the end of the leave period, you will be required to reimburse [COMPANY] for the cost of the health benefit premiums paid by the Company for maintaining coverage during your unpaid leave, unless you cannot return to work because of a serious health condition or other circumstances beyond your control.

Intermittent and Reduced Schedule Leave

Under certain circumstances, FMLA or NJFLA leave may be taken intermittently (in separate blocks of time due to a serious health condition) or on a reduced leave schedule (reducing the usual number of hours you work per workweek or workday). FMLA or NJFLA leave may also be taken intermittently or on a reduced leave schedule for FMLA leave for a qualifying exigency relating to covered military service.

If leave is unpaid, [COMPANY] will reduce your salary based on the amount of time actually worked. In addition, while you are on an intermittent or reduced schedule leave, the Company may temporarily transfer you to an available alternative position that better accommodates your leave schedule and has equivalent pay and benefits. 

Fitness for Duty Certification

If you take leave because of your own serious health condition (except if you are taking intermittent leave), you will be required to provide medical certification demonstrating your fitness to return to work.

New Jersey Family Leave Insurance

Subject to other requirements, if the employee’s leave is to care for or bond with a newborn or newly adopted child, or to care for a family member with a serious health condition, the employee may be eligible for paid leave under the New Jersey Family Leave Insurance Law (NJFLIL).  Under the NJFLIL, the state (or in some situations, the employer, under a private plan substitute) will pay the employee two-thirds of the employee's weekly wages for a period of up to six weeks, and up to a maximum of $524 per week (this amount is adjusted by the state annually). 

Note that if you have worksites in either Jersey City or Newark, you may also be required to provide paid sick leave under the cities’ respective sick leave ordinances. Newark: Employers with 10 or more employees must provide up to 40 hours of paid sick leave per calendar year to each employee.  Employers with fewer than 10 employees must provide up to 24 hours of paid sick leave.  Jersey City: Employers with 10 or more employees must provide 5 hours of paid sick leave per calendar year to each employee.  Employers with fewer than 10 employees must provide 5 hours of unpaid sick leave.

If your request for FMLA or NJFLA leave is related to care or bonding with a newborn or newly adopted child, or to care for a family member with a serious health condition, you may receive paid benefits under the New Jersey Family Leave Insurance Law (NJFLIL).  If eligible for NJFLIL, you will be paid up-to two-thirds of your weekly wages for a period of up to six weeks, and up to a maximum of $524 per week (this amount is adjusted by the state annually).

The NJFLIL does not provide any leave entitlements. You must be separately entitled to take leave under the Company’s FMLA, NJFLA or other leave of absence policy.

Employees intending to take leave which may qualify for NJFLIL benefits must give [COMPANY] at least 30 days’ notice before the anticipated leave. If the employee does not give this notice, the employee's maximum NJFLIL benefits will be reduced by two weeks, unless the leave is unforeseeable, or changes for unforeseeable reasons.

Employees intending to take leave to care for a family member with a serious health condition on a continuous basis must give [COMPANY] reasonable and practicable advance notice, unless an emergency or other unforeseen circumstance precludes this notice. Employees intending to take intermittent leave to care for a family member with a serious health condition must give their employer at least 15 days advance notice, unless an emergency or other unforeseen circumstance precludes this notice.
In addition to the above requirements, employees are also required to provide a certification of the serious health condition from health-care provider, and employees must file a claim for benefits within 30 days after the leave begins.  Special rules may apply if your request is for intermittent leave. See [NAME/POSITION] and Company’s NJFLIL poster for more information, or if you intend to request leave you believe may qualify for NJFLIL benefits.
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